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Although the federal EEO laws do not prohibit discrimination against caregivers per se, there are circumstances in which dis-

crimination against caregivers might constitute unlawful disparate treatment. The purpose of this document is to assist inves-

tigators, employees, and employers in assessing whether a particular employment decision affecting a caregiver might unlaw-

fully discriminate on the basis of prohibited characteristics under Title VII of the Civil Rights Act of 1964 or the Americans with 

Disabilities Act of 1990. This document is not intended to create a new protected category but rather to illustrate circum-

stances in which stereotyping or other forms of disparate treatment may violate Title VII or the prohibition under the ADA 

against discrimination based on a worker’s association with an individual with a disability. An employer may also have specific 

obligations towards caregivers under other federal statutes, such as the Family and Medical Leave Act, or under state or local 

laws.  

I. BACKGROUND AND INTRODUCTION

A. CAREGIVING RESPONSIBILITIES OF WORKERS 

The prohibition against sex discrimination under Title VII has made it easier for women to enter the labor force. Since Con-

gress enacted Title VII, the proportion of women who work outside the home has significantly increased, and women now

comprise nearly half of the U.S. labor force. The rise has been most dramatic for mothers of young children, who are almost

twice as likely to be employed today as were their counterparts 30 years ago. The total amount of time that couples with 

children spend working also has increased. Income from women’s employment is important to the economic security of many 

families, particularly among lower-paid workers, and accounts for over one-third of the income in families where both parents

work. Despite these changes, women continue to be most families’ primary caregivers.

Of course, workers’ caregiving responsibilities are not limited to childcare, and include many other forms of caregiving. An 

increasing proportion of caregiving goes to the elderly, and this trend will likely continue as the Baby Boomer population ages. 

As with childcare, women are primarily responsible for caring for society’s elderly, including care of parents, in-laws, and 

spouses. Unlike childcare, however, eldercare responsibilities generally increase over time as the person cared for ages, and 

eldercare can be much less predictable than childcare because of health crises that typically arise. As eldercare becomes more 

common, workers in the “sandwich generation,” those between the ages of 30 and 60, are more likely to face work responsi-

bilities alongside both childcare and eldercare responsibilities.  

Caring for individuals with disabilities – including care of adult children, spouses, or parents – is also a common responsibility 

of workers. According to the most recent U.S. census, nearly a third of families have at least one family member with a disabil-

ity, and about one in ten families with children under 18 years of age includes a child with a disability. Most men and women 

who provide care to relatives or other individuals with a disability are employed.  

While caregiving responsibilities disproportionately affect working women generally, their effects may be even more pro-

nounced among some women of color, particularly African American women, who have a long history of working outside the 

home. African American mothers with young children are more likely to be employed than other women raising young chil-

dren, and both African American and Hispanic women are more likely to be raising children in a single-parent household than 

are White or Asian American women. Women of color also may devote more time to caring for extended family members, 

including both grandchildren and elderly relatives, than do their White counterparts. 

Although women are still responsible for a disproportionate share of family caregiving, men’s role has increased. Between 

1965 and 2003, the amount of time that men spent on childcare nearly tripled, and men spent more than twice as long per-

forming household chores in 2003 as they did in 1965. Working mothers are also increasingly relying on fathers as primary 

childcare providers.  

B. WORK-FAMILY CONFLICTS 

As more mothers have entered the labor force, families have increasingly faced conflicts between work and family responsi-

bilities, sometimes resulting in a “maternal wall” that limits the employment opportunities of workers with caregiving respon-

sibilities. These conflicts are perhaps felt most profoundly by lower-paid workers, who are disproportionately people of color. 

Unable to afford to hire a childcare provider, many couples “tag team” by working opposite shifts and taking turns caring for

their children. In comparison to professionals, lower-paid workers tend to have much less control over their schedules and are

more likely to face inflexible employer policies, such as mandatory overtime. Family crises can sometimes lead to discipline or

even discharge when a worker violates an employer policy in order to address caregiving responsibilities.
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The impact of work-family conflicts also extends to professional workers, contributing to the maternal wall or “glass ceiling” 

that prevents many women from advancing in their careers. As a recent EEOC report reflects, even though women constitute 

about half of the labor force, they are a much smaller proportion of managers and officials. The disparity is greatest at the 

highest levels in the business world, with women accounting for only 1.4% of Fortune 500 CEOs. Thus, one of the recommen-

dations made by the federal Glass Ceiling Commission in 1995 was for organizations to adopt policies that allow workers to 

balance work and family responsibilities throughout their careers.  

Individuals with caregiving responsibilities also may encounter the maternal wall through employer stereotyping. Writing for 

the Supreme Court in 2003, Chief Justice Rehnquist noted that “the faultline between work and family [is] precisely where sex

-based overgeneralization has been and remains strongest.” Sex-based stereotyping about caregiving responsibilities is not

limited to childcare and includes other forms of caregiving, such as care of a sick parent or spouse. Thus, women with caregiv-

ing responsibilities may be perceived as more committed to caregiving than to their jobs and as less competent than other

workers, regardless of how their caregiving responsibilities actually impact their work. Male caregivers may face the mirror

image stereotype: that men are poorly suited to caregiving. As a result, men may be denied parental leave or other benefits

routinely afforded their female counterparts. Racial and ethnic stereotypes may further limit employment opportunities for 

people of color.

Employment decisions based on such stereotypes violate the federal antidiscrimination statutes, even when an employer acts 

upon such stereotypes unconsciously or reflexively. As the Supreme Court has explained, “[W]e are beyond the day when an 

employer could evaluate employees by assuming or insisting that they match the stereotype associated with their group.” 

Thus, for example, employment decisions based on stereotypes about working mothers are unlawful because “the antidis-

crimination laws entitle individuals to be evaluated as individuals rather than as members of groups having certain average 

characteristics.”  

Although some employment decisions that adversely affect caregivers may not constitute unlawful discrimination based on 

sex or another protected characteristic, the Commission strongly encourages employers to adopt best practices to make it 

easier for all workers, whether male or female, to balance work and personal responsibilities. There is substantial evidence 

that workplace flexibility enhances employee satisfaction and job performance. Thus, employers can benefit by adopting such 

flexible workplace polices by, for example, saving millions of dollars in retention costs. 

II. UNLAWFUL DISPARATE TREATMENT OF CAREGIVERS

This section illustrates various circumstances under which discrimination against a worker with caregiving responsibilities 

constitutes unlawful disparate treatment under Title VII or the ADA. Part A discusses sex-based disparate treatment of female 

caregivers, focusing on sex-based stereotypes. Part B discusses stereotyping and other disparate treatment of pregnant work-

ers. Part C discusses sex-based disparate treatment of male caregivers, such as the denial of childcare leave that is available to 

female workers. Part D discusses disparate treatment of women of color who have caregiving responsibilities. Part E discusses 

disparate treatment of a worker with caregiving responsibilities for an individual with a disability, such as a child or a parent. 

Finally, part F discusses harassment resulting in a hostile work environment for a worker with caregiving responsibilities. 

A. SEX-BASED DISPARATE TREATMENT OF FEMALE CAREGIVERS 
1. Analysis of Evidence

Intentional sex discrimination against workers with caregiving responsibilities can be proven using any of the types of evi-

dence used in other sex discrimination cases. As with any other charge, investigators faced with a charge alleging sex-based

disparate treatment of female caregivers should examine the totality of the evidence to determine whether the particular

challenged action was unlawfully discriminatory. All evidence should be examined in context. The presence or absence of any

particular kind of evidence is not dispositive. For example, while comparative evidence is often useful, it is not necessary to

establish a violation. There may be evidence of comments by officials about the reliability of working mothers or evidence

that, despite the absence of a decline in work performance, women were subjected to less favorable treatment after they had 

a baby. It is essential that there be evidence that the adverse action taken against the caregiver was based on sex.
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Relevant evidence in charges alleging disparate treatment of female caregivers may include, but is not limited to, any of the 

following: 

▪ Whether the respondent asked female applicants, but not male applicants, whether they were married or had young 

children, or about their childcare and other caregiving responsibilities;

▪ Whether decisionmakers or other officials made stereotypical or derogatory comments about pregnant workers or

about working mothers or other female caregivers;

▪ Whether the respondent began subjecting the charging party or other women to less favorable treatment soon after it

became aware that they were pregnant;

▪ Whether, despite the absence of a decline in work performance, the respondent began subjecting the charging party

or other women to less favorable treatment after they assumed caregiving responsibilities;

▪ Whether female workers without children or other caregiving responsibilities received more favorable treatment than 

female caregivers based upon stereotypes of mothers or other female caregivers;

▪ Whether the respondent steered or assigned women with caregiving responsibilities to less prestigious or lower-paid 

positions;

▪ Whether male workers with caregiving responsibilities received more favorable treatment than female workers;

▪ Whether statistical evidence shows disparate treatment against pregnant workers or female caregivers;

▪ Whether respondent deviated from workplace policy when it took the challenged action;

▪ Whether the respondent’s asserted reason for the challenged action is credible.

2. Unlawful Disparate Treatment of Female Caregivers as Compared with Male Caregivers

Employment decisions that discriminate against workers with caregiving responsibilities are prohibited by Title VII if they are 

based on sex or another protected characteristic, regardless of whether the employer discriminates more broadly against all

members of the protected class. For example, sex discrimination against working mothers is prohibited by Title VII even if the

employer does not discriminate against childless women.

EXAMPLE 1 

UNLAWFUL DISCRIMINATION AGAINST WOMEN WITH YOUNG CHILDREN 

Charmaine, a mother of two preschool-age children, files an EEOC charge alleging sex discrimination after she is reject-

ed for an opening in her employer’s executive training program. The employer asserts that it rejected Charmaine be-

cause candidates who were selected had better performance appraisals or more managerial experience and because 

she is not “executive material.” The employer also contends that the fact that half of the selectees were women shows 

that her rejection could not have been because of sex. However, the investigation reveals that Charmaine had more 

managerial experience or better performance appraisals than several selectees and was better qualified than some 

selectees, including both men and women, as weighted pursuant to the employer’s written selection policy. In addition, 

while the employer selected both men and women for the program, the only selectees with preschool age children 

were men. Under the circumstances, the investigator determines that Charmaine was subjected to discrimination 

based on her sex. 

Title VII does not prohibit discrimination based solely on parental or other caregiver status, so an employer does not generally 

violate Title VII’s disparate treatment proscription if, for example, it treats working mothers and working fathers in a similar 

unfavorable (or favorable) manner as compared to childless workers. 

3. Unlawful Gender Role Stereotyping of Working Women 

Although women actually do assume the bulk of caretaking responsibilities in most families and many women do curtail their

work responsibilities when they become caregivers, Title VII does not permit employers to treat female workers less favorably

merely on the gender-based assumption that a particular female worker will assume caretaking responsibilities or that a fe-

male worker’s caretaking responsibilities will interfere with her work performance. Because stereotypes that female caregiv-

ers should not, will not, or cannot be committed to their jobs are sex-based, employment decisions based on such stereotypes 

violate Title VII.
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a. Gender-based Assumptions About Future Caregiving Responsibilities

Relying on stereotypes of traditional gender roles and the division of domestic and workplace responsibilities, some

employers may assume that childcare responsibilities will make female employees less dependable than male em-

ployees, even if a female worker is not pregnant and has not suggested that she will become pregnant. Fear of such

stereotyping may even prompt married female job applicants to remove their wedding rings before going into an 

interview.

EXAMPLE 2 

UNLAWFUL STEREOTYPING DURING HIRING PROCESS 

Patricia, a recent business school graduate, was interviewed for a position as a marketing assistant for a public relations 

firm. At the interview, Bob, the manager of the department with the vacancy being filled, noticed Patricia’s wedding 

ring and asked, “How many kids do you have?” Patricia told Bob that she had no children yet but that she planned to 

once she and her husband had gotten their careers underway. Bob explained that the duties of a marketing assistant 

are very demanding, and rather than discuss Patricia’s qualifications, he asked how she would balance work and child-

care responsibilities when the need arose. Patricia explained that she would share childcare responsibilities with her 

husband, but Bob responded that men are not reliable caregivers. Bob later told his secretary that he was concerned 

about hiring a young married woman – he thought she might have kids, and he didn’t believe that being a mother was 

“compatible with a fast-paced business environment.” A week after the interview, Patricia was notified that she was 

not hired. 

Believing that she was well qualified and that the interviewer’s questions reflected gender bias, Patricia filed a sex dis-

crimination charge with the EEOC. The investigator discovered that the employer reposted the position after rejecting 

Patricia. The employer said that it reposted the position because it was not satisfied with the experience level of the 

applicants in the first round. However, the investigation showed that Patricia easily met the requirements for the posi-

tion and had as much experience as some other individuals recently hired as marketing assistants. Under the circum-

stances, the investigator determines that the respondent rejected Patricia from the first round of hiring because of sex-

based stereotypes in violation of Title VII. 

b. Mixed-motives Cases 

An employer violates Title VII if the charging party’s sex was a motivating factor in the challenged employment deci-

sion, regardless of whether the employer was also motivated by legitimate business reasons. However, when an

employer shows that it would have taken the same action even absent the discriminatory motive, the complaining

employee will not be entitled to reinstatement, back pay, or damages.

EXAMPLE 3 

DECISION MOTIVATED BY BOTH UNLAWFUL STEREOTYPING AND LEGITIMATE BUSINESS REASON 

Same facts as above except that the employer did not repost the position but rather hired Tom from the same round of 

candidates that Patricia was in. In addition, the record showed that other than Tom’s greater experience, Tom and 

Patricia had similar qualifications but that the employer consistently used relevant experience as a tiebreaking factor in 

filling marketing positions. The investigator determines that the employer has violated Title VII because sex was a moti-

vating factor in the employer’s decision not to hire Patricia as evidenced by Bob’s focus on caregiving responsibilities, 

rather than qualifications, when he interviewed Patricia and other female candidates. However, the employer would 

have selected Tom, even absent the discriminatory motive, based on his greater experience. Thus, Patricia may be 

entitled to attorney’s fees and/or injunctive relief, but is not entitled to instatement, back pay, or compensatory or 

punitive damages. 

c. Assumptions About the Work Performance of Female Caregivers

The effects of stereotypes may be compounded after female employees become pregnant or actually begin assum-

ing caregiving responsibilities. For example, employers may make the stereotypical assumptions that women with

young children will (or should) not work long hours and that new mothers are less committed to their jobs than they

were before they had children. Relying on such stereotypes, some employers may deny female caregivers opportu-

nities based on assumptions about how they might balance work and family responsibilities. Employers may further

stereotype female caregivers who adopt part-time or flexible work schedules as “homemakers” who are less 
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committed to the workplace than their full-time colleagues. Adverse employment decisions based on such sex-

based assumptions or speculation, rather than on the specific work performance of a particular employee, violate 

Title VII. 

EXAMPLE 4 

UNLAWFUL SEX-BASED ASSUMPTIONS ABOUT WORK PERFORMANCE 

Anjuli, a police detective, had received glowing performance reviews during her first four years with the City’s police 

department and was assumed to be on a fast track for promotion. However, after she returned from leave to adopt a 

child during her fifth year with the department, her supervisor frequently asked how Anjuli was going to manage to stay 

on top of her case load while caring for an infant. Although Anjuli continued to work the same hours and close as many 

cases as she had before the adoption, her supervisor pointed out that none of her superiors were mothers, and he 

removed her from her high-profile cases, assigning her smaller, more routine cases normally handled by inexperienced 

detectives. The City has violated Title VII by treating Anjuli less favorably because of gender-based stereotypes about 

working mothers. 

EXAMPLE 5 

UNLAWFUL STEREOTYPING BASED ON PARTICIPATION IN FLEXIBLE WORK ARRANGEMENT 

Emily, an assistant professor of mathematics at the University for the past seven years, files a charge alleging that she 

was denied tenure based on her sex. Emily applied for tenure after she returned from six months of leave to care for 

her father. The University’s flexible work program allowed employees to take leave for a year without penalty. Before 

taking leave, Emily had always received excellent performance reviews and had published three highly regarded books 

in her field. After returning from leave, however, Emily believed she was held to a higher standard of review than her 

colleagues who were not caregivers or had not taken advantage of the leave policies, as reflected in the lower perfor-

mance evaluations that she received from the Dean of her department after returning from leave. Emily applied for 

tenure, but the promotion was denied by the Dean, who had a history of criticizing female faculty members who took 

time off from their careers and was heard commenting that “she’s just like the other women who think they can come 

and go as they please to take care of their families.” 

While the University acknowledges that Emily was eligible for tenure, it asserts that it denied Emily tenure because of a 

decline in her performance. The investigation reveals, however, that Emily’s post-leave work output and classroom 

evaluations were comparable to her work performance before taking leave. In addition, The University does not identi-

fy any specific deficiencies in Emily’s performance that warranted the decline in its evaluation of her work. Under the 

circumstances, the investigator determines that Emily was denied tenure because of her sex.  

Employment decisions that are based on an employee’s actual work performance, rather than assumptions or stereotypes, do 

not generally violate Title VII, even if an employee’s unsatisfactory work performance is attributable to caregiving responsibili-

ties. 

EXAMPLE 6 

EMPLOYMENT DECISION LAWFULLY BASED ON ACTUAL WORK PERFORMANCE 

After Carla, an associate in a law firm, returned from maternity leave, she began missing work frequently because of 

her difficulty in obtaining childcare and was unable to meet several important deadlines. As a result, the firm lost a big 

client, and Carla was given a written warning about her performance. Carla’s continued childcare difficulties resulted in 

her missing further deadlines for several important projects. Two months after Carla was given the written warning, the 

firm transferred her to another department, where she would be excluded from most high-profile cases but would 

perform work that has fewer time constraints. Carla filed a charge alleging sex discrimination. The investigation re-

vealed that Carla was treated comparably to other employees, both male and female, who had missed deadlines on 

high-profile projects or otherwise performed unsatisfactorily and had failed to improve within a reasonable period of 

time. Therefore, the employer did not violate Title VII by transferring Carla. 
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d. “Benevolent” Stereotyping

Adverse employment decisions based on gender stereotypes are sometimes well-intentioned and perceived by the 

employer as being in the employee’s best interest. For example, an employer might assume that a working mother

would not want to relocate to another city, even if it would mean a promotion. Of course, adverse actions that are 

based on sex stereotyping violate Title VII, even if the employer is not acting out of hostility.

EXAMPLE 7 

STEREOTYPING UNLAWFUL EVEN IF FOR BENEVOLENT REASONS 

Rhonda, a CPA at a mid-size accounting firm, mentioned to her boss that she had become the guardian of her niece and 

nephew and they were coming to live with her, so she would need a few days off to help them settle in. Rhonda’s boss 

expressed concern that Rhonda would be unable to balance her new family responsibilities with her demanding career, 

and was worried that Rhonda would suffer from stress and exhaustion. Two weeks later, he moved her from her lead 

position on three of the firm’s biggest accounts and assigned her to supporting roles handling several smaller accounts. 

In doing so, the boss told Rhonda that he was transferring her so that she “would have more time to spend with her 

new family,” despite the fact that Rhonda had asked for no additional leave and had been completing her work in a 

timely and satisfactory manner. At the end of the year, Rhonda, for the first time in her 7-year stint at the firm, is de-

nied a pay raise, even though many other workers did receive raises. When she asks for an explanation, she is told that 

she needs to be available to work on bigger accounts if she wants to receive raises. Here, the employer has engaged in 

unlawful sex discrimination by taking an adverse action against a female employee based on stereotypical assumptions 

about women with caregiving responsibilities, even if the employer believed that it was acting in the employee’s best 

interest. 

In some circumstances, an employer will take an action that unlawfully imposes on a female worker the employer’s 

own stereotypical views of how the worker should act even though the employer is aware that the worker objects. 

Thus, if a supervisor believes that mothers should not work full time, he or she might refuse to consider a working 

mother for a promotion that would involve a substantial increase in hours, even if that worker has made it clear that 

she would accept the promotion if offered. 

EXAMPLE 8 

DENIAL OF PROMOTION BASED ON STEREOTYPE OF HOW MOTHERS SHOULD ACT 

Sun, a mid-level manager in a data services company, applied for a promotion to a newly created upper-level manage-

ment position. At the interview for the promotion, the selecting official, Charlie, who had never met Sun before, asked 

her about her childcare responsibilities. Sun explained that she had two teenage children and that she commuted every 

week between her home in New York and the employer’s main office in Northern Virginia. Charlie asked Sun how her 

husband handled the fact that she was “away from home so much, not caring for the family except on weekends.” Sun 

explained that her husband and their children “helped each other” to function as “a successful family,” but Charlie 

responded that he had “a very difficult time understanding why any man would allow his wife to live away from home 

during the work week.” After Sun is denied the promotion, she files an EEOC charge alleging sex discrimination. Accord-

ing to the employer, it considered Sun and one other candidate for the promotion, and, although they were both well 

qualified, it did not select Sun because it felt that it was unfair to Sun’s children for their mother to work so far from 

home. Under the circumstances, the investigator determines that the employer denied Sun the promotion because of 

unlawful sex discrimination, basing its decision in particular on stereotypes that women with children should not live 

away from home during the week.  

4. Effects of Stereotyping on Subjective Assessments of Work Performance

In addition to leading to assumptions about how female employees might balance work and caregiving responsibilities, gen-

der stereotypes of caregivers may more broadly affect perceptions of a worker’s general competence. Once female workers

have children, they may be perceived by employers as being less capable and skilled than their childless female counterparts

or their male counterparts, regardless of whether the male employees have children. These gender-based stereotypes may

even place some working mothers in a “double bind,” in which they are simultaneously viewed by their employers as “bad

mothers” for investing time and resources into their careers and “bad workers” for devoting time and attention to their
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families. The double bind may be particularly acute for mothers or other female caregivers who work part time. Colleagues 

may view part-time working mothers as uncommitted to work while viewing full-time working mothers as inattentive moth-

ers. Men who work part time may encounter different, though equally harmful, stereotypes.  

Investigators should be aware that it may be more difficult to recognize sex stereotyping when it affects an employer’s evalua-

tion of a worker’s general competence than when it leads to assumptions about how a worker will balance work and caregiv-

ing responsibilities. Such stereotyping can be based on unconscious bias, particularly where officials engage in subjective deci-

sionmaking. As with other forms of gender stereotyping, comparative evidence showing more favorable treatment of male 

caregivers than female caregivers is helpful but not necessary to establish a violation. Investigators should be particularly 

attentive, for example, to evidence of the following: 

▪ Changes in an employer’s assessment of a worker’s performance that are not linked to changes in the worker’s actual

performance and that arise after the worker becomes pregnant or assumes caregiving responsibilities;

▪ Subjective assessments that are not supported by specific objective criteria; and 

▪ Changes in assignments or duties that are not readily explained by nondiscriminatory reasons.

EXAMPLE 9 

EFFECTS OF STEREOTYPING ON EMPLOYER’S PERCEPTION OF EMPLOYEE 

Barbara, a highly successful marketing executive at a large public relations firm, recently became the primary caregiver 

for her two young grandchildren. Twice a month, Barbara and her marketing colleagues are expected to attend a 9 a.m. 

corporate sales meeting. Last month, Barbara arrived a few minutes late to the meeting. Barbara did not think her 

tardiness was noteworthy since one of her colleagues, Jim, regularly arrived late to the meetings. However, after her 

late arrival, Barbara’s boss, Susan, severely criticized her for the incident and informed her that she needed to start 

keeping a daily log of her activities. 

The next month, Susan announced that one of the firm’s marketing executives would be promoted to the position of 

Vice President. After Susan selected Jim, Barbara filed a charge alleging that she was denied the promotion because of 

her sex. According to Susan, she selected Jim because she believed that he was more “dependable, reliable, and com-

mitted to his work” than other candidates. Susan explained to the investigator that she thought as highly of Barbara’s 

work as she did of Jim’s, but she decided not to promote a worker who arrived late to sales meetings, even if it was 

because of childcare responsibilities. Other employees stated that they could only remember Barbara’s being late on 

one occasion, but that Jim had been late on numerous occasions. When asked about this, Susan admitted that she 

might have forgotten about the times when Jim was late, but still considered Jim to be much more dependable. The 

investigator asks Susan for more specifics, but Susan merely responds that her opinion was based on many years of 

experience working with both Barbara and Jim. Under the circumstances, the investigator concludes that Susan denied 

Barbara the promotion because of her sex. 

EXAMPLE 10 

SUBJECTIVE DECISIONMAKING BASED ON NONDISCRIMINATORY FACTORS 

Simone, the mother of two elementary-school-age children, files an EEOC charge alleging sex discrimination after she is 

terminated from her position as a reporter with a medium-size newspaper. The employer asserts that it laid Simone off 

as part of a reduction in force in response to decreased revenue. The employer states that Simone’s supervisor, Alex, 

compared Simone with two other reporters in the same department to determine whom to lay off. According to Alex, 

he considered Jocelyn (an older woman with two grown children) to be a superior worker to Simone because Jocelyn’s 

work needed less editing and supervision and she had the most experience of anyone in the department. Alex said he 

also favored Louis (a young male worker with no children) over Simone because Louis had shown exceptional initiative 

and creativity by writing several stories that had received national publicity and by creating a new feature to increase 

youth readership and advertising revenue. Alex said that he considered Simone’s work satisfactory, but that she lacked 

the unique talents that Jocelyn and Louis brought to the department. Because the investigation does not reveal that the 

reasons provided by Alex are a pretext for sex discrimination, the investigator does not find that Simone was subjected 

to sex discrimination. 
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B. PREGNANCY DISCRIMINATION 

Employers can also violate Title VII by making assumptions about pregnancy, such as assumptions about the commitment of

pregnant workers or their ability to perform certain physical tasks. As the Supreme Court has noted, “[W]omen as capable of

doing their jobs as their male counterparts may not be forced to choose between having a child and having a job.” Title VII’s

prohibition against sex discrimination includes a prohibition against employment decisions based on pregnancy, even where

an employer does not discriminate against women generally. As with other sex-based stereotypes, Title VII prohibits an em-

ployer from basing an adverse employment decision on stereotypical assumptions about the effect of pregnancy on an em-

ployee’s job performance, regardless of whether the employer is acting out of hostility or a belief that it is acting in the em-

ployee’s best interest.

Because Title VII prohibits discrimination based on pregnancy, employers should not make pregnancy-related inquiries. The 

EEOC will generally regard a pregnancy-related inquiry as evidence of pregnancy discrimination where the employer subse-

quently makes an unfavorable job decision affecting a pregnant worker. Employers should be aware that pregnancy testing 

also implicates the ADA, which restricts employers’ use of medical examinations. Given the potential Title VII and ADA impli-

cations, the Commission strongly discourages employers from making pregnancy-related inquiries or conducting pregnancy 

tests. 

An employer also may not treat a pregnant worker who is temporarily unable to perform some of her job duties because of 

pregnancy less favorably than workers whose job performance is similarly restricted because of conditions other than preg-

nancy. For example, if an employer provides up to eight weeks of paid leave for temporary medical conditions, then the em-

ployer must provide up to eight weeks of paid leave for pregnancy or related medical conditions.  

For more information on pregnancy discrimination under Title VII, see “Questions and Answers on the Pregnancy Discrimina-

tion Act,” 29 C.F.R. Part 1604 Appendix (1978). 

EXAMPLE 11 

UNLAWFUL STEREOTYPING BASED ON PREGNANCY 

Anna, a records administrator for a health maintenance organization, was five months pregnant when she missed two 

days of work due to a pregnancy-related illness. Upon her return to work, Anna’s supervisor, Tom, called her into his 

office and told her that “her body was trying to tell her something” and that “her attendance was becoming a serious 

problem.” Anna reminded him that she had only missed two days and that her doctor had found no continuing compli-

cations related to her brief illness. However, Tom responded, “Well, now that you’re pregnant, you will probably miss a 

lot of work, and we need someone who will be dependable.” Tom placed Anna on an unpaid leave of absence, telling 

her that she would be able to return to work after she had delivered her baby and had time to recuperate and that “not 

working [was] the best thing for [her] right now.” In response to Anna’s EEOC charge alleging pregnancy discrimination, 

the employer states that it placed Anna on leave because of poor attendance. The investigation reveals, however, that 

Anna had an excellent attendance record before she was placed on leave. In the prior year, she had missed only three 

days of work because of illness, including two days for her pregnancy-related illness and one day when she was ill be-

fore she became pregnant. The investigator concludes that the employer subjected Anna to impermissible sex discrimi-

nation under Title VII by basing its action on a stereotypical assumption that pregnant women are poor attendees and 

that Anna would be unable to meet the requirements of the job.  

EXAMPLE 12 

UNLAWFUL REFUSAL TO MODIFY DUTIES 

Ingrid, a pregnant machine operator at a bottling company, is told by her doctor to temporarily refrain from lifting more 

than 20 pounds. As part of her job as a machine operator, Ingrid is required to carry certain materials weighing more 

than 20 pounds to and from her machine several times each day. She asks her supervisor if she can be temporarily 

relieved of this function. The supervisor refuses, stating that he can’t reassign her job duties but can transfer her tem-

porarily to another lower-paying position for the duration of the lifting restriction. Ingrid reluctantly accepts the trans-

fer but also files an EEOC charge alleging sex discrimination. The investigation reveals that in the previous six months, 

the employer had reassigned the lifting duties of three other machine operators, including a man who injured his arm in 

an automobile accident and a woman who had undergone surgery to treat a hernia. Under the circumstances, the 

investigator determines that the employer subjected Ingrid to discrimination based on sex (i.e., pregnancy).  
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C. DISCRIMINATION AGAINST MALE CAREGIVERS 

The Supreme Court has observed that gender-based stereotypes also influence how male workers are perceived:

“Stereotypes about women’s domestic roles are reinforced by parallel stereotypes presuming a lack of domestic responsibili-

ties for men. These mutually reinforcing stereotypes created a self-fulfilling cycle of discrimination.” Stereotypes of men as

“bread winners” can further lead to the perception that a man who works part time is not a good father, even if he does so to

care for his children. Thus, while working women have generally borne the brunt of gender-based stereotyping, unlawful as-

sumptions about working fathers and other male caregivers have sometimes led employers to deny male employees opportu-

nities that have been provided to working women or to subject men who are primary caregivers to harassment or other dis-

parate treatment. For example, some employers have denied male employees’ requests for leave for childcare purposes even

while granting female employees’ requests. For more information on how to determine whether an employee has been sub-

jected to unlawful disparate treatment, see the discussion at § II.A.1, above, “Sex-based Disparate Treatment of Female Care-

givers – Analysis of Evidence.”

Significantly, while employers are permitted by Title VII to provide women with leave specifically for the period that they are 

incapacitated because of pregnancy, childbirth, and related medical conditions, employers may not treat either sex more 

favorably with respect to other kinds of leave, such as leave for childcare purposes. To avoid a potential Title VII violation, 

employers should carefully distinguish between pregnancy-related leave and other forms of leave, ensuring that any leave 

specifically provided to women alone is limited to the period that women are incapacitated by pregnancy and childbirth.  

EXAMPLE 13 

EMPLOYER UNLAWFULLY DENIED BENEFIT TO MALE WORKER BECAUSE OF GENDER-BASED STEREOTYPE 

Eric, an elementary school teacher, requests unpaid leave for the upcoming school year for the purpose of caring for his 

newborn son. Although the school has a collective bargaining agreement that allows for up to one year of unpaid leave 

for various personal reasons, including to care for a newborn, the Personnel Director denies the request. When Eric 

points out that women have been granted childcare leave, the Director says, “That’s different. We have to give child-

care leave to women.” He suggests that Eric instead request unpaid emergency leave, though that is limited to 90 days. 

This is a violation of Title VII because the employer is denying male employees a type of leave, unrelated to pregnancy, 

that it is granting to female employees. 

EXAMPLE 14 

EMPLOYER UNLAWFULLY DENIED PART-TIME POSITION TO MALE WORKER BECAUSE OF SEX 

Tyler, a service technician for a communications company, requests reassignment to a part-time position so that he can 

help care for his two-year-old daughter when his wife returns to work. Tyler’s supervisor, however, rejects the request, 

saying that the department has only one open slot for a part-time technician, and he has reserved it in case it is needed 

by a female technician. Tyler’s supervisor says that Tyler can have a part-time position should another one open up. 

After two months, no additional slots have opened up, and Tyler files an EEOC charge alleging sex discrimination. Under 

the circumstances the employer has discriminated against Tyler based on sex by denying him a part-time position.  

D. DISCRIMINATION AGAINST WOMEN OF COLOR

In addition to sex discrimination, race or national origin discrimination may be a further employment barrier faced by women 

of color who are caregivers. For example, a Latina working mother might be subjected to discrimination by her supervisor

based on his stereotypical notions about working mothers or pregnant workers, as well as his hostility toward Latinos general-

ly. Women of color also may be subjected to intersectional discrimination that is specifically directed toward women of a

particular race or ethnicity, rather than toward all women, resulting, for example, in less favorable treatment of an African

American working mother than her White counterpart.

EXAMPLE 11 
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 EXAMPLE 15 

UNLAWFUL DENIAL OF COMPENSATORY TIME BASED ON RACE 

Margaret, an African American employee in the City’s Parks and Recreation Department, files an EEOC charge alleging 

that she was denied the opportunity to use compensatory time because of her race. She asked her supervisor, Sarah, 

for the opportunity to use compensatory time so she could occasionally be absent during regular work hours to address 

personal responsibilities, such as caring for her children when she does not have a sitter. Sarah rejected the request, 

explaining that Margaret’s position has set hours and that any absences must be under the official leave policy. The 

investigation reveals that while the City does not have an official compensatory time policy, several White employees in 

Margaret’s position have been allowed to use compensatory time for childcare purposes. When asked about this dis-

crepancy, Sarah merely responds that those employees’ situations were “different.” In addition, the investigation re-

veals that while White employees have been allowed to use compensatory time, no African Americans have been al-

lowed to do so. Under the circumstances, the investigator determines that Margaret was unlawfully denied the oppor-

tunity to use compensatory time based on her race. 

EXAMPLE 16 

UNLAWFUL HARASSMENT AND REASSIGNMENT BASED ON SEX AND NATIONAL ORIGIN 

Christina, a Mexican-American, filed an EEOC charge alleging that she was subjected to discrimination based on nation-

al origin and pregnancy. Christina had worked as a server waiting tables at a large chain restaurant until she was reas-

signed to a kitchen position when she was four months pregnant. One of Christina’s supervisors has regularly made 

comments in the workplace about how Mexicans are entering the country illegally and taking jobs from other people. 

After Christina becomes pregnant, he began directing the comments at Christina, telling her that Mexican families are 

too large and that it is not fair for Mexicans to come to the United States and “take over” and use up tax dollars. When 

he reassigned Christina, he explained to her that he thought customers’ appetites would be spoiled if they had their 

food brought to them by someone who was pregnant. Under these circumstances, the evidence shows that Christina 

was subjected to discrimination based on both sex (pregnancy) and national origin. 

E. UNLAWFUL CAREGIVER STEREOTYPING UNDER THE AMERICANS WITH DISABILITIES ACT

In addition to prohibiting discrimination against a qualified worker because of his or her own disability, the Americans with

Disabilities Act (ADA) prohibits discrimination because of the disability of an individual with whom the worker has a relation-

ship or association, such as a child, spouse, or parent. Under this provision, an employer may not treat a worker less favorably

based on stereotypical assumptions about the worker’s ability to perform job duties satisfactorily while also providing care to

a relative or other individual with a disability. For example, an employer may not refuse to hire a job applicant whose wife has

a disability because the employer assumes that the applicant would have to use frequent leave and arrive late due to his re-

sponsibility to care for his wife.

EXAMPLE 17 

UNLAWFUL STEREOTYPING BASED ON ASSOCIATION WITH AN INDIVIDUAL WITH A DISABILITY 

An employer is interviewing applicants for a computer programmer position. The employer determines that one of the 

applicants, Arnold, is the best qualified, but is reluctant to hire him because he disclosed during the interview that he is 

a divorced father and has sole custody of his son, who has a disability. Because the employer concludes that Arnold’s 

caregiving responsibilities for a person with a disability may have a negative effect on his attendance and work perfor-

mance, it decides to offer the position to the second best qualified candidate, Fred, and encourages Arnold to apply for 

any future openings if his caregiving responsibilities change. Under the circumstances, the employer has violated the 

ADA by refusing to hire Arnold because of his association with an individual with a disability. 

F. HOSTILE WORK ENVIRONMENT

Employers may be liable if workers with caregiving responsibilities are subjected to offensive comments or other harassment

because of race, sex (including pregnancy), association with an individual with a disability, or another protected characteristic

and the conduct is sufficiently severe or pervasive to create a hostile work environment. The same legal standards that apply

to other forms of harassment prohibited by the EEO statutes also apply to unlawful harassment directed at caregivers or preg-

nant workers.
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 Employers should take steps to prevent harassment directed at caregivers or pregnant workers from occurring in the work-

place and to promptly correct any such conduct that does occur. In turn, employees who are subjected to such harassment 

should follow the employer’s harassment complaint process or otherwise notify the employer about the conduct, so that the 

employer can investigate the matter and take appropriate action.  

EXAMPLE 18  

HOSTILE WORK ENVIRONMENT BASED ON STEREOTYPES OF MOTHERS 

After Yael, a supervisor at a construction site, returned to work from maternity leave, she asked her supervisor, Ro-

chelle, for permission to use her lunch break to breastfeed her child at the child’s day care center. Rochelle agreed, but 

added, “Now that you’re a mother, you won’t have the same dedication to the job. That’s why I never had any kids! 

Maybe you should rethink being a supervisor.” She also began monitoring Yael’s time, tracking when Yael left and re-

turned from her lunch break and admonishing her if she was late, even only a few minutes. Other employees who left 

the site during lunch were not similarly monitored. Rochelle warned Yael that if she had another child, she could “kiss 

her career goodbye,” and that it was impossible for any woman to be a good mother and a good supervisor at the same 

time. Yael is very upset by her supervisor’s conduct and reports it to a higher-level manager. However, the employer 

refuses to take any action, stating that Yael is merely complaining about a “personality conflict” and that he does not 

get involved in such personal matters. After the conduct continues for several more months, Yael files an EEOC charge 

alleging that she was subjected to sex-based harassment. Under the circumstances, the investigator determines that 

Yael was subjected to a hostile work environment based on sex and that the employer is liable. 

EXAMPLE 19 

HOSTILE WORK ENVIRONMENT BASED ON PREGNANCY 

Ramona, an account representative, had been working at a computer software company for five years when she be-

came pregnant. Until then, she had been considered a “top performer,” and had received multiple promotions and 

favorable evaluations. During Ramona’s pregnancy, her supervisor, Henry, frequently made pregnancy-related com-

ments, such as, “You look like a balloon; why don’t you waddle on over here?” and, “Pregnant workers hurt the compa-

ny’s bottom line.” Henry also began treating Ramona differently from other account representatives by, for example, 

asking for advance notification and documentation of medical appointments – a request that was not made of other 

employees who took leave for medical appointments nor of Ramona before her pregnancy.  

After Ramona returned from maternity leave, Henry continued to treat her differently from other account representa-

tives. For example, shortly after Ramona returned from maternity leave, Henry gave Ramona’s coworkers an afternoon 

off so that they could attend a local fair as a “reward” for having covered Ramona’s workload while she was on leave, 

but required Ramona to stay in the office and answer the phones. On another occasion, Ramona requested a schedule 

change so that she could leave earlier to pick up her son from daycare, but Henry denied the request without explana-

tion, even though other employees’ requests for schedule changes were granted freely, regardless of the reason for the 

request. Henry also continued to make pregnancy-related comments to Ramona on a regular basis. For example, after 

Ramona returned from maternity leave, she and Henry were discussing a coworker’s pregnancy, and Henry sarcastically 

commented to Ramona, “I suppose you’ll be pregnant again soon, and we’ll be picking up the slack for you just like the 

last time.”  

Ramona complained about Henry’s conduct to the Human Resources Manager, but he told her he did not want to take 

sides and that matters like schedule changes were within managerial discretion. After the conduct had continued for 

several months, Ramona filed an EEOC charge alleging that she had been subjected to a hostile work environment 

because of her pregnancy and use of maternity leave. Noting that Ramona experienced ongoing abusive conduct after 

she became pregnant, the investigator determines that Ramona has been subjected to a hostile work environment 

based on pregnancy and that the employer is liable.  
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EXAMPLE 20 

HOSTILE WORK ENVIRONMENT BASED ON ASSOCIATION WITH AN INDIVIDUAL WITH A DISABILITY 

Martin, a first-line supervisor in a department store, had an excellent working relationship with his supervisor, Adam, 

for many years. However, shortly after Adam learned that Martin’s wife has a severe form of multiple sclerosis, his 

relationship with Martin deteriorated. Although Martin had always been a good performer, Adam repeatedly expressed 

his concern that Martin’s responsibilities caring for his wife would prevent him from being able to meet the demands of 

his job. Adam removed Martin from team projects, stating that Martin’s coworkers did not think that Martin could be 

expected to complete his share of the work “considering all of his wife’s medical problems.” Adam set unrealistic time 

frames for projects assigned to Martin and yelled at him in front of coworkers about the need to meet approaching 

deadlines. Adam also began requiring Martin to follow company policies that other employees were not required to 

follow, such as requesting leave at least a week in advance except in the case of an emergency. Though Martin com-

plained several times to upper management about Adam’s behavior, the employer did nothing. Martin files an EEOC 

charge, and the investigator determines that the employer is liable for harassment on the basis of Martin’s association 

with an individual with a disability. 

III. RETALIATION

Employers are prohibited from retaliating against workers for opposing unlawful discrimination, such as by complaining to 

their employers about gender stereotyping of working mothers, or for participating in the EEOC charge process, such as by 

filing a charge or testifying on behalf of another worker who has filed a charge. Because discrimination against caregivers may 

violate the EEO statutes, retaliation against workers who complain about such discrimination also may violate the EEO stat-

utes.  

The retaliation provisions under the EEO statutes protect individuals against any form of retaliation that would be reasonably 

likely to deter someone from engaging in protected activity. Caregivers may be particularly vulnerable to unlawful retaliation 

because of the challenges they face in balancing work and family responsibilities. An action that would be likely to deter a 

working mother from filing a future EEOC complaint might be less likely to deter someone who does not have substantial 

caregiving responsibilities. As the Supreme Court noted in a 2006 decision, “A schedule change in an employee’s work sched-

ule may make little difference to many workers, but may matter enormously to a young mother with school age children.” 

Thus, the EEO statutes would prohibit such a retaliatory schedule change or any other act that would be reasonably likely to 

deter a working mother or other caregiver from engaging in protected activity.  
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